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WALLER, PRESIDING JUSTICE, FOR THE COURT:

1. Once again this Court reviews Richard Gerald Jordan’s death penalty case. Since his

conviction in 1976 for the murder of Edwina Marter, Jordan’s case has been reviewed a total

of 9x times by various courts, induding this Court, the United States Court of Appeds for the

Fifth Circuit and the United States Supreme Court.



FACTUAL BACKGROUND

12. In January of 1976, Richard Gerald Jordan traveled to Gulfport from Louisana He
telephoned the Gulif National Bank and asked to speak to a loan officer. After he was told that
Charles Marter could assst him, Jordan ended the call and found Marter’s Gulfport residence
address in the telephone directory. He went to the Marter's residence and, pretending to be
an employee of the dectric company, ganed entrance to the house. He kidnapped Charles's
wife, Edwing, forcing her to leave her three-year-old son deegping done in the house. Jordan
forced Edwinato drive to a deserted area of the DeSoto Nationa Forest.

3.  Jordan shot Edwina in the back of the head. The defense claimed that Edwina tried to
run away and that Jordan attempted to fire a warning shot over her head. The bullet entered her
skull at the lower right occipita area of the brain and traveled upward, exiting above her left
eye. The State cdlamed that Jordan executed Edwina by firing one bullet into the back of her
head as she kndlt in front of him.

14. Jordan then disposed of the murder weapon and called Charles Marter, telling him that
he had kidnapped Edwina and that she was dlive and well. Jordan demanded that Charles leave
$25,000 on a blue jacket that he would find on the side of U.S. Highway 49. However, when
Charles attempted to leave the money, he did not find the jacket. Jordan caled Charles the
next day and agan demanded the $25,000. He assured Charles that Edwina was fine and that
she was concerned for her children. On his second atempt, Charles found the jacket and left
the money, as he had been indructed. When Jordan retrieved the money, two officers

atempted to arrest hm.  Jordan escaped but was later captured at a roadblock. He confessed



to the aime and told police where to find Edwina's body. He cooperated with the investigating
officers, tdling them where he had disposed of the gun and showing them where he had hidden
the money and his automobile.

5. Jordan was convicted and sentenced to death in 1976. Subsequently, the law pertaining
to death pendty proceedings changed, and Jordan’s conviction and sentence were vacated. See
Jackson v. State, 337 So.2d 1242 (Miss. 1976). In 1977, Jordan was retried in a bifurcated
trid and was again convicted and sentenced to desth. The conviction and sentence was affirmed
by this Court in Jordan v. State, 365 So. 2d 1198 (Miss. 1978), cert. denied, 444 U.S. 885,
100 S. Ct. 175, 62 L. Ed. 2d 114 (1979). See also In re Jordan, 390 So. 2d 584 (Miss. 1980)
(on petition for writ of error coram nobis).

T6. His death sentence was later vacated by the U.S. Court of Appeals for the Fifth Circuit
due to uncongtitutional pendty-phase instructions. Jordan v. Watkins, 681 F.2d 1067 (5"
Cir.), rehearing denied sub nom. Jordan v. Thigpen, 688 F.2d 395 (5 Cir. 1982). The Fifth
Circuit remanded the case for anew sentencing trial.

q7. In 1983, Jordan was agan sentenced to death and that sentence was affirmed by this
Court. Jordan v. State, 464 So.2d 475 (Miss. 1985). However, based on its decision in
Skipper v. South Carolina, 476 U.S. 1, 106 S. Ct. 1669, 90 L. Ed. 2d 1 (1986), the Supreme

Court vacated Jordan's death sentence! Jordan v. Mississippi, 476 U.S. 1101, 106 S. Ct.

! The trid court's excluson of the tesimony of jalers and vistors in the sentencing
phase denied petitioner his rigt to present dl rdevant evidence in mitigation. Skipper v.
South Carolina, 476 U.S. 1, 106 S. Ct. 1669, 90 L. Ed. 2d 1 (1986).
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1942, 90 L. Ed. 2d 352 (1986). On remand, Jordan entered into an agreement with the State
whereby he would forego another sentencing trid and accept a sentence of life imprisonment
without parole.
18. In 1994, this Court invdidated that agreement, finding that life without parole was not
an option under then Miss. Code Anmn. § 97-3-21 (1987). Once again Jordan's case was
reversed and remanded for another sentencing hearing. Jordan v. State, 697 So. 2d 1190
(Miss. 1997). On April 24, 1998, Jordan was again sentenced to death, and this Court
afirmed that sentence in 2001. Jordan v. State, 786 So0.2d 987 (Miss. 2001), cert. denied,
534 U.S. 1085, 122 S. Ct. 823, 151 L. Ed. 2d 705 (2002). Jordan is now seeking post-
conviction reief and has filed an application for leave to proceed in the trid court and the
petition for post-conviction rdief.  Finding no merit to Jordan's clams, we deny Jordan's
gpplication for leave to seek post-conviction relief.

ANALYSIS
T9. In the motion for post-conviction relief, Jordan raises thirty clams. Wehave
consolidated those claims below.

l. Blood Spatter and the “ Execution-style” theory

910. Jordan raises ten dams that are included under this heading. Broadly stated, Jordan
objects to the way in which the State presented its theory that Edwina Marter was killed
“execution-style”  Jordan’'s postion has dways been that he shot Edwina when she suddenly
ran away from hm. The State refuted Jordan’'s defense with Officer David Meton who

4



tedtified that blood spatter petterns a the scene demondrated Edwina was in a dationary
pogtion, standing or kneding in front of Jordan when she was shot. The State also presented
the testimony of forensic pathologist, Dr. William D. Atchison, who opined that Edwina was
not running away from Jordan and was, in fact, probably knedling in front of him.

11. As he has in past pleadings, Jordan once again objects to the testimony of Officer David
Melton and to Mdton's qudifications as an expert witness. Mdton tedtified for the firs time
in Jordan’s 1983 trid and in every subsequent trid. The State correctly points out that the
Court has now twice consdered David Melton as an expert witness and the evidence regarding
blood spatter patterns. In both instances, the Court has denied Jordan relief. In the 1985 direct
appea opinion, we hdd that Meton was properly qudified to express an opinion regarding
blood spatter. See Jordan v. State, 464 So.2d 475, 484 (Miss. 1985). Agan, in the most
recent gpped, we held that the trid court properly admitted Mdton’'s testimony. Jordan v.
State, 786 So.2d at 1017. The State argues that this clam cannot be re-litigated under the
provisons of Miss. Code Ann. § 99-39-21(3).  Furthermore, the State points out that any
attempt to litigae this dam on a dffeent legd or factua theory than that previoudy
forwarded is barred by the provisions of Miss. Code Ann. § 99-39-21(2).

12. We agree that this issue has aready been litigated and is now procedurally barred.
Jordan is atempting to rephrase the issue as a knowing presentation of fase or mideading
evidence, but the underlying clam is the same one that has adready been addressed and found

to have no merit.



113.  Notwithstanding the procedural bar, we will examine the merits of the clam. David
Melton had received training in the interpretation of blood stains and could opine with authority
about the blood found a the scene. Meéton tedtified that he was employed by the Gulfport
Police Depatment from 1966-1969 and by the Harrison County Sheriff's Department from
1972-1977. He atended the Missssppi State Law Enforcement Training Academy and
received training in fingerprints and blood stains.  As this Court has dready determined, the trid
court did not err in alowing Méeton’s testimony.

14. We now adso consder the standard to be applied to Jordan’'s clam that the State
knowingly presented fadse testimony. Jordan asserts that if there is any reasonable likelihood
that the dlegedly fdse evidence affected the judgment of the jury, then the defendant is
entitted to a new trid. We find that Jordan has not demondrated a reasonable likelihood that
David Mdton’'s testimony on blood gpatter evidence resulted in a desth sentence where it is
undisputed that Jordan was twice convicted and sentenced to death in previous trids in which
David Méton did not tedtify on the issue of blood spatters. We find that the issue is without
merit.

15. Jordan’s next argument is that it is a violation of the law of the case doctrine and the
doctrines of collaterd and judicid estoppel to dlow the State to present evidence that Edwina

was killed “execution-style” He argues that a the first two trids, the State acquiesced to his

’The law of the case doctrine stands for the proposition that whatever was once
established as the controlling legd rule of decison, between the same parties in the same case,
continues to be the law of the case, so long as there is a smilarity of facts. Mauck v.
Columbus Hotel Co., 741 So.2d 259, 266-67 (Miss. 1999).
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account that he shot Edwina when she tried to run away from him. He argues it was error then
for the State, in subsequent proceedings, to argue ingead that Edwina was knedling in front of
Jordan when she was shot. Jordan cites a number of federd cases for the propostion that
pursuing inconggent theories is cause for reversd. Donnelly v. DeChristoforo, 416 U.S.
637,94 S. Ct. 1868, 40 L. Ed. 2d 431 (1974); Smith v. Groose, 205 F.3d 1045, 1052 (8" Cir.
2000); Drake v. Kemp, 762 F.2d 1449, 1470-79 (11™ Cir. 1985). 3

16. The State argues the evidence that Edwina Marter was killed execution-style was not a
new theory. The State attempted to introduce this evidence at the sentencing tria in 1977 and
the State used this theory in its re-sentencing of Jordan in 1983.

17. We agree with the State and dso now find that no objection was raised on this clam at
trid or on appeal. Furthermore, Jordan could have and yet faled to raise this issue in previous
post-conviction pleadings. Therefore, Jordan’s clam that it was a violation of the law of the
case doctrine and the doctrines of collateral and equiteble estoppel to dlow the State to
present evidence that Edwina was killed “execution-style’ is now procedurdly barred by Miss.

Code Ann. § 99-39-21.

3We find those cases didtinguishable.  In Smith v. Groose, the prosecution used two
contradictory statements as to when a murder occurred to corvict two defendants at separate
trids.  In Drake v. Kemp there were two defendarts in two different trils where the
prosecution argued different theories to convict each of murder. In Donnelly v. DeChristoforo,
there were two defendants in joint trids. Prior to the conclusion of the tria, one defendant
pled quilty to the murder. In closing arguments as to DeChristoforo the prosecutor remarked
about DeChrigtoforo’'s moative for continuing to stand trid after his co-defendant pled guilty.
The U.S. Supreme Court hdd that the comment did not render the trid fundamentaly unfar
and that DeChristoforo was not denied due process.
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118. Notwithstanding the procedura bar, we find this issue has no merit. In the tridsprior
to 1983, the trid court never hdd Mdton's tesimony inadmissble with regard to the
substantive content of blood spatter testimony. Therefore, there was no law of the case as to
Médton's tedimony established in the 1977 trid. This Court previoudy held Meton's blood
goatter testimony and Dr. Atchison's testimony as to the pogtion of the victim's body to be
admissble.  Furthermore, the State was not attempting to relitigate Jordan’s conviction, but
was introducing evidence of aggravating factors with regard to re-sentencing.

19. Next, Jordan asserts that misconduct by the speciad prosecutor hampered defense
counsd’s adility to rase an objection to the State€'s incongstent theories and hampered his
adllity to crossexamine the Stat€'s experts about their quadifications and conclusons on the
issue of blood spatter evidence. Jordan asserts that the specia prosecutor led defense counsd,
Tom Sumrdl, to beieve that transcripts of prior trids were unavalddle for review. Having
faled to review the transcripts of prior trids, it was impossble for the defense attorney to
redize that the State was pursuing inconsistent theories in the 1998 re-sentencing trid. Jordan
argues that the State’'s mideading Statements about the availability of the transcripts was a
violation of Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).

120. The State correctly points out that dl of the transcripts of the earlier proceedingsare
public records and, as such, were equdly avalabdle to the State and the defense. Also the State

argues that what Jordan describes would not be a Brady violaion.

721. InKingv. State 656 So.2d 1168 (Miss. 1995), this Court noted:



United States v. Spagnoulo sets forth a four-prong test to determine
whether a Brady violation has occurred mandating a new trial. To establish a
Brady violation a defendant mus prove the fdlowing: (1) that the government
possessed evidence favordble to the defendant (including impeachment
evidence); (2) that the defendant does not possess the evidence nor could he
obtan it himsdf with any reasonable diligence; (3) that the prosecution
suppressed the favorable evidence, and, (4) that had the evidence been disclosed
to the defense, a reasonable probability exists that the outcome of the
proceedings would have been different. Spagnoulo, 960 F.2d 990, 994 (11" Cir.
1992), dting United States v. Meros, 866 F.2d 1304, 1308 (11" Cir. 1989),
(cert. denied).

656 So. 2d a 1174. It is wdl settled that exculpatory evidence in the possession of the
prosecution must be turned over to the accused in a criminal proceeding. However, as this
Court has held, the prosecution is under no duty to turn over its ertire file to the defense.
Boches v. State, 506 So.2d 254, 563 (Miss. 1987) (citing Scott v. State, 359 So.2d 1355,
1361 (Miss. 1978)).

122. Furthermore, the dfidavit of defense counsd Tom Sumrdl filed with Jordan’s petition
for post-conviction rdief does not support the dam that Sumrdl was somehow mided as to
the exigence of transcripts. Sumrall stated he knew that the transcripts generated in previous
proceedings were voluminous He dtated he received a box full of transcripts, but then
discovered that some were incomplete. He explained he had generous access to the specid
prosecutor’s files and transcripts and was provided with any copies that he wanted. We find
this daim is without merit.

923. While much time and argument has been expended on the blood spatter evidence, that
evidence is only one portion of a larger context of evidence upon which the jury could have

sentenced Jordan to death. After a defendant is convicted of a capital offense, the tria court
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dhdl conduct a separate sentencing proceeding to determine whether the defendant should be
sentenced to death or life imprisonment, with or without parole. Miss. Code Ann. § 99-19-
101(1). Miss. Code Ann. 8 99-19-101 providesin pertinent part:

(3) For the jury to impose a sentence of deeth, it must unanimoudy find
in writing the following:

(b) That sufficient aggravating circumstances exit as enumeraed
in subsection (5) of this section; and

(c0 That there are inaufficent mitigaing circumstances, as
enumerated in  subsection (6), to outwegh the aggravating
circumstances.

Miss. Code Ann. 8§ 99-19-101 further provides, in pertinent part:
(5) Aggravating circumgtances shdl be limited to the following:

(d) The capitd offense was committed while the defendant was
engaged, or was an accomplice, in the commisson of, or an
attempt to commit, or flight after committing or attempting to
commit, any robbery, rape, arson, burglary, kidnapping, arcraft
piracy, sexud battery, unnaturd intercourse with any child under
the age of tweve (12), or nonconsensua unnatural intercourse
with mankind, or fdonious abuse and/or battery of a child in
violation of subsection (2) of Section 97-5-39, Mississippi Code
of 1972, or the unlawful use or detonation of a bomb or explosve
device.

(f) The capita offense was committed for pecuniary gain.

(h) The capitd offense was especialy heinous, atrocious or crud.

Jordan was convicted of capital murder. In the bifurcated sentencing proceeding and the re-
sentencing  proceedings, the jury has found auffident aggravaing circumstances to impose the
death pendty. The jury’s finding in the most recent tria clearly indicates it found beyond a

reasonable doubt that Jordan murdered Edwina; the murder was committed in the commission
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of a kidngping, the murder was committed for pecuniary gain; and, it was especidly heinous,
arocious and crud, supported by the fact that she was subjected to the menta torture caused
by her abduction from her home where she was forced to leave her three-year old son aone.
924. Even if the tetimony on the subject of blood spatter patterns were excluded, there were
dill sufficient proof of aggravating circumstances to support Jordan’'s death sentence.  See
McGilberry v. State, 843 So.2d 21, 29 (Miss. 2003) (where this Court addressed the
aggravating circumstance of whether McGilberry created a great risk of death to many persons
and hdd that "[i]f one aggravator is found to be invdid, we are authorized to re-weigh the
remaning aggravators agang the mitigating circumstances and affirm, hold the error to be
harmless, or remand for a new sentencing hearing. Miss. Code Anmn. § 99-19-105(5)(b) (Rev.
2000).”
. I neffective assistance of counsel
a) Blood spatter

125. Jordan raises a number of clams of ineffective assstance of counsd. The firs several
of those dams are that defense counsd, Tom Sumrdl, was ineffective for faling to prepare
to rebut Mdton's blood spatter testimony, for failing to hire a blood spatter expert to refute
Melton's testimony and for faling to object, a trid, to Melton’s qualifications as an expert on
the subject. Jordan asserts that Sumrdl could have and should have contacted Robert McDuff,

who represented Jordan from 1988 through 1991, to get McDuff's files on this subject.* Jordan

“Tom Sumrdl (defense counsd) provided an dfidavit in which he states that had he
redized Meton would be tetifying as a blood spatter expert, he would have asked for funds
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notes that Sumrdl faled even to review transcripts of the previous trids, which would have
derted Sumrdl to the subject matter of Mdton's testimony.

926. The State points out that defense counsdl, in 1998, may have been somewhat a a loss to
chdlenge Mdton's qudifications where this Court had dready found no reversble eror in
permiting Melton to testify as an expert. Jordan v. State, 464 So.2d at 486. The State also
notes that Jordan had the services of Dr. Leroy Riddick, dso a forensc pathologist, to dispute
the theory presented by Meton and Dr. Atchison.

927. While we agree that Meton had been found qudified to testify as an expert inJordan’'s
previous trids, we are troubled by Jordan's defense counsd’s confesson that he faled to
redize that blood spatter evidence would be presented. Certainly, Sumral should have redized
that such testimony was possble because Melton had testified on the subject in 1983. We find
that Sumral’ s performance was deficient on this point.

928. However, the andyds of this issue does not stop there. Next, we must determine
whether that deficent performance prejudiced Jordan's defense.  In this petition, Jordan merely
states that it was prejudicid and points out that the blood spatter testimony was central to the
State's case. A meitorious clam of ineffective assstance of counsd requires more than the
mere statement that the defendant was prgudiced and requires more than just the petitioner’'s
dlegations that this subject matter was centrd to the State’'s case. As we have noted, Jordan

was convicted and sentenced to death twice before David Méelton's blood spatter testimony was

to hire an independent expert.
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ever presented to a jury. While the blood spatter testimony is clearly an emotiond and highly
charged detal of Jordan's trids after 1983, there was enough evidence even without such
testimony to convict Jordan twice before.

929. The Strickland standard is familiar; whether petitioner was prejudiced by the deficdent
performance. Prgudice occurs when the defendant shows that “there is a reasonable probability
that , but for counsd’s unprofessonal errors, the result of the proceeding would have been
different.” A reasonable probability is a probability sufficient to undermine confidence in the
outcome. Strickland v. Washington, 466 U.S. 668, 684, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). Jordan’'s petition fails to meet the Strickland standard on the second prong. Jordan’s
agument that the blood spatter evidence was centra to the case is not enough to undermine
confidence in theresult. Thisdaim iswithout merit.

b) Jury ingtructions

130. Jordan's next dams of ineffective assstance of counsd pertain to the jury indructions
and the form of the verdict. Jordan argues that the jury ingructions favored the State's theory
and faled to indruct the jury on the defendant’s rebuttal of that theory. Jordan also argues, as
he has on previous appeds, tha the use of the heinous, cruel and atrocious jury ingtructions

improperly dlowed the jury an evidentiary short-cut to finding the aggravating circumstances.
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731. Jordan cites Keys v. State, 635 So.2d 845 (Miss. 1994),° in support of the argument that
the jury indructions took away the jury’s discretion to consider his theory that the murder was
not unnecessarily tortuous or physcaly panful to Edwina, and, therefore, was not heinous,
atrocious and crud. We do not agree. In Jordan’s case the jury ingtruction did not take away
the discretion of the jury to consder his theory of defense. Instead the instruction set forth the
State’s theory and provided the bass for finding aggravating circumstance that the murder was
heinous, atrocious and crudl.

132. As the State points out, this Court has aready addressed the merits of the underlying
dams that Jordan now raises under the guise of ineffective assistance of counsd. See Jordan
v. State, 786 So.2d at 1001-04 & 1026. (where this Court addressed the exact issues on jury
indructions and found that the ingructions were not unconditutionally vague or over-broad and
that the jury’s verdict, while not in ided form, was in sufficient form to indicate the intent of
the jury).

133.  We find that Jordan’s ineffective assstance of counsd clams are based upon clamsthat
have aready been raised by Jordan and addressed by this Court. See, Jordan v. State, 786 So.
2d 987 (Miss. 2001); Jordan v. State, 464 So.2d 475 (Miss. 1985). Jordan cannot now
rditigate these issues under the guise of ineffective assstance of counsd clams.  Furthermore,

Jordan cannot demondirate that his counsd’s peformance fell below a reasonable professional

°In Keys, the jury was ingructed that if it found the defendant had armed himsdlf and
confronted the victim, then it could not find the defendant acted in self-defense.
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standard and that counsd’s performance caused prgudice to his defense where this Court has
found the jury indructions proper, the verdict sufficient to indicate the intent of the jury and
the evidence sufficient to support the verdict.  We find no merit to thisclam.

134. In a dosdy rdated dam, Jordan argues tha the trial court erred in accepting thejury’s
verdict which merdy copied verbaim the flaved jury indructions. The jury’s verdict, in
pertinent part, was as follows.

Three, Richard Jordan committed a capital offense which was especidly
heinous, arocious & crud & whether the murder was conscienceess and
pitiless.  In support of the circumstances the State clams that Edwina Marter was
murdered in execution style & that she was subjected to extreme mentd torture
caused by her abduction from the home wherein she was forced to abandon her
unattended three-year-old child & removed to a wooded area a which time she
was shot in the back of the head by Jordan....

Jordan argues that the verdict was not in substantial compliance with the requirements of the
lav and was not an intdligent response to the trid court’s instructions. Jordan cites Harrison
v. Smith, 379 So.2d 517, 519 (Miss. 1980), a civil case in which the verdict appeared to find
both parties negligent without gpportioning fault, and Stewart v. State, 662 So.2d 552 (Miss.
1995), a cimind case in which the jury’s verdict found the defendant guilty of both capitad
murder and conspiracy to commit capita murder, rather than guilty of one or the other.

135. Miss. Code Ann. 8 99-19-9 provides that where there has been substantial compliance
with the law, a jury’s verdict will not be reversed for mere want of form. Case law ingtructs that
if the jury’s intent can be understood in a reasonably clear manner, there has been subgtantiad

compliance and there is no error. "[T]he basic test with reference to whether or not a verdict

is auffidet as to form is whether or not it is an intdligent answer to the issues submitted to
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the jury and expressed s0 that the intent of the jury can be understood by the court.” Miss.
Valley Gas Co. v. Estate of Walker, 725 So.2d 139, 151 (Miss. 1998); Harrison v. Smith, 379
So.2d 517, 519 (Miss. 1980) (quoting Henson Ford, Inc. v. Crews 249 Miss. 45, 160 So.2d
81, 85 (1964)). In Cole v. State, 756 So.2d 12 (Miss. Ct. App. 1999), the Court of Appeals
found that a verdict with misspellings and unusua &bbreviations was not so unclear as to be
reverdble error. We find that the jury’s verdict in the present case can be understood in a
reasonably clear manner and, as such, will not be reversed just because it is a poor trandation
of the jury indruction(s). It was not deficient performance on the defense counsd’s part to fall
to object to the form of this verdict.
136. Jordan aso argues that defense counsd was ineffective for failing to object becausethe
especidly henous aggravator “doubled up” with the kidnapping aggravator. He argues that in
explaning “especidly heinous’ the trid court expliatly referred to the extreme menta torture
caused by the abduction from her home, and that this made the especidly heinous aggravator
duplicative of the kidnapping aggravator.
1137.  This Court has aready addressed and decided this underlying clam. In the 2001 Jordan
opinion, the Court Stated:
The two aggravating factors of kidngpping and heinousness are not

"doubled up" in the case at hand. Jordan could have kidnapped Edwina without the

cime being henous. He could have allowed Edwina to secure the safety of her

child. He did not have to kill her in the cold and inhumane way he did. After he

received his ransom, he could have returned her to her family, physcaly
unharmed. This daim iswithout merit.
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786 So. 2d. at 1005. Likewise, we now find this claim under the heeding of ineffective
assistance of counsdl to be without merit.
138. FHndly, Jordan agues that defense counsd should have objected to the specid
prosecutor's remarks during cosng aguments. Those remarks pertained to the privileges that
Jordan enjoyed, and might continue to enjoy, a the State penitentiary a Parchman and on
Jordan’s having used and misused the judicd sysgem. Other remarks included the prosecutor’s
referring to Jordan as a scam artist or con man.
139. The State argues that, because this Court hdd the underlying substantive claims to be
without merit, Jordan cannot now sustain a dam of ineffective assistance of counsel because
he cannot show deficient performance and actua prejudice.
140. We agree with the State. In the 2001 opinion, the Court found, first, that Jordan's
counsd did make two contemporaneous objections which were overruled.  Secondly, the Court
found that Jordan himself had dready introduced some of the same facts regarding his activities
and conduct a Parchman into evidence and tha the remarks did not unduly prejudice the jury
agang Jordan. Thisclam of ineffective assstance is without merit.

¢) Mental Health Examination
41. Jordan makes several dams of eror pertaining to the mental health examination
conducted by Dr. Henry Maggio prior to Jordan’'s 1998 re-sentencing.  The bass of Jordan's

firda dam is tha Dr. Maggio was given a copy of a report of a previous mentd hedth
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examinaion conducted by Dr. Clifton Davis  Jordan argues that Dr. Davis report contained
materidly faseinformation and that the State was aware that the information was false.®

2. At the 1998 re-sentencing trid the defense opted not to cal Dr. Maggio as awitness
because his report was unfavorable to Jordan. However, the State had a copy of Dr. Maggio's
report and used information from that report to crossexamine a key mitigaion witness. Jordan
argues that it was improper for the State to use the report to impeach defense witnesses because
the report was based on erroneous information and, therefore, unrdiable.

43. The State points out that it was Jordan who requested both of the menta hedth
examindions and that it was the trid court which ordered that Dr. Maggio be given a copy of
Dr. Davis earlier report. The State committed no error in complying with the court’s order.

44. In the most recent opinion, this Court examined a related verson of this issueand
thoroughly examined Jordan’s conditutiond cdams  The Court found no eror in the Stat€'s
impeachment of Jordan’s mitigation witness with information from Dr. Maggio's report where
the report was never introduced into evidence or read to the jury. Furthermore, as we hed
before, the State was within its rights to use Dr. Maggio's report to impeach the mitigation
witness as to veracdity, credibility and his knowledge of the defendant when that witness
testimony directly contradicted information contained in Dr. Maggio' s report.

145. The maeridly fase information about which Jordan complains is the statement inDr.

Davis report that Jordan was dishonorably discharged from the Army. Jordan includes evidence

® The maeidly fdse information of which Jordan complans is a Statement in the
report that notes that Jordan was dishonorably discharged from the Army.
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that he was honorably discharged. From the record, we find little explanation for this error in
the report. The report states that Jordan told Dr. Davis he had been dishonorably discharged.
Jordan also admits that the information could have been entered incorrectly in the report.
There was much more information in both Dr. Daviss report and Dr. Maggio's report that
Jordan does not chdlenge as untrue. The mgority of the information used for impeaching
Jordan’s witness had absolutely nothing to do with Jordan’s discharge from the Army, honorable
or otherwise. Jordan cites United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 L. Ed. 2d
342 (1976), for the longstanding proposition that the State has a respongbility not to present
fdse or mideading evidence. Agurs involved undisclosed evidence that the murder vicim had
prior convictions for violent crimes. The case sets out the U.S. Supreme Court’s standard for
judging the materidity of undisclosed or false evidence.

The proper standard of materidity of undisclosed evidence, and the
standard applied by the trid judge in this case, is that if the omitted evidence
creates a reasonable doubt of quilt that did not otherwise exis, conditutiond
error has been committed.

96 S. Ct. a 2401-02. The mignformation of which Jordan complans was not material.
Furthermore, it was not a denia of Jordan’s condtitutiond rights for the speciad prosecutor to
supply a copy of the earlier mentd hedth evaluation to Dr. Maggio.  Therefore, this clam is
without merit.

46. Next, Jordan asserts that trid counsd was ineffective for faling to inspect the files of

the specid prosecutor and/or the files of prior defense counsd, in which case he would have

found that Dr. Davis report contained inaccurate information as to Jordan's discharge from the
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Army. Jordan adso asserts that triad counsd had an obligation to ensure that the court-appointed
psychiatrist conducted an evaluation cong stent with accepted practice.

147. As the State points out Dr. Maggio's report does in fact note that Jordan himsdf
explaned he had been honorably discharged from the Army. Dr. Maggio was made aware of
the discrepancy during his own examination of Jordan. Jordan suffered no prgudice from the
discrepancy between the two menta hedth reports and he has not demonstrated that trid
counse was ineffective for faling to object to Dr. Maggio's report.  Strickland, supra.
Therefore, this issue has no merit.

148. Next, Jordan asserts that he did not give a knowing and inteligent waiver prior to
cooperating with Dr. Maggio. He argues that he was never informed that anything he said to the
mental hedth examiners could be used agang him by the State to secure a death sentence.
Jordan continues that had he known that Dr. Maggio's report was going to be sent to the
prosecutor, he would not have cooperated with the doctor in the evaluation.

149. This Court has dready addressed similar issues related to Dr. Maggio's evauation inits
most recent opinion. Jordan v. State, 786 So.2d at 1006-10. This clam is procedurdly barred
pursuant to Miss. Code Ann. § 99-39-21.

150. However, we will examine the merits of Jordan's clam. Jordan specificaly complains
that he was not aware that anything he sad to Dr. Maggio could be used againg him and that
because he was not aware of this, he could not have given a knowing and intelligent waiver with
respect to the use of those Statements at the sentencing proceedings. Jordan cites Estelle v.

Smith, 451 U.S. 454, 101 S. Ct. 1866, 68 L. Ed. 2d 359 (1981), and Gardner v. Johnson, 247
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F.3d 551 (5" Cir. 2001). ” Estelle v. Smith provides that the Fifth and Sixth Amendments
require that a defendant be fuly apprised, prior to examination, that what he says might be used
againg him for sentencing purposes.

151. There are diginctions between Jordan’s dam and the cases he cites. In Estelle v. Smith,
the mentad hedlth examination was a court-ordered examination and the defense counsd was not
aware of the scope of the examination or notified prior to the sentencing trid that the report
would be used agang the defendant. Likewise, in Gardner the mentd hedth examination was
a court-ordered exam and counsd was not aware that it would be used againgt the defendant
during the sentencing phase.

7152. In the most recent resentencing trid in this case, it was the defense who requested
Jordan be given a mentd hedth evduation for the purposes of exploring whether Jordan
auffered from pod-traumatic stress syndrome, for purposes of mitigation. Because Jordan's
counsd requested the psychiaric examination, he was wdl aware, and even intended, that
satements he gave be used at the resentencing trid.  Furthermore, because Dr. Maggio was
appointed upon the defendant’s request, he was not a “sate actor” for purposes of an Estelle v.
Smith warning. This Court addressed a smilar clam in which a defendant asserted that he was

not given adequate warnings. See Cole v. State, 666 So.2d 767, 780 (Miss. 1995) (the expert

'As Estelle v. Smith teaches, the Fifth Amendment requires that the defendant in a
capital trid who is subjected to a court-ordered psychiatric examination be informed that he
is free to refuse to participate in that examination because its results can be used againgt him
at the sentencing phase of the tria to secure the death pendty. Gardner, 247 F.3d at 563.
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appointed by the court a the defendant’s request was not a “date actor” associated with the
prosecution).

153. As has dready been noted, Dr. Maggio’s report was not put in evidence nor was it read
to the jury. It was used by the prosecution to impeach a mitigation witness who tedtified that
he had known Jordan for many years, that he trusted him and thought him to be a good man. The
prosecutor had the witness dlently read portions of Dr. Maggio's report that included
information that Jordan embezzled money from his employer, joined the Army to avoid
prosecution, was convicted in a military court-martid proceeding and spent time in a federd
prison.

54. The warnings were not warranted in the instant case. However, even if it was error not
to give the warning, the error was harmless. This dam is without merit.

155. Next, Jordan asserts that trid counsdl should have objected to the appointment of Dr.
Maggio and should have requested gppointment of a psychologist. As we have hdd, a defendant
IS not entitted to a psychiatris or psychologit of his choice, but only has the right to a
competent one. Manning v. State, 726 So.2d 1152, 1190-91 (Miss. 1998); Woodward v.
State, 726 So.2d 524, 528-29 (Miss. 1997); Butler v. State, 608 So.2d 314, 321 (Miss. 1992);
Willie v. State, 585 So.2d 660, 671 (Miss. 1991). Jordan cannot demonstrate that his tria
counse was defident or any resulting prejudice from mere undeveloped assertions that another
expert would have been beneficial. Caldwell v. Mississippi, 472 U.S. 320, 105 S.Ct. 2633, 86

L.Ed.2d 231 (1985); Burnsyv. State, 729 So.2d 203, 223-24 (Miss. 1998).

22



956. Jordan provides nothing to show what prgudice arose from trid counsd’s falureto
pursue another or a diffeent mentd hedth expert.  Therefore, Jordan fails to meet the
Ineffective assstance of counsel standard st forth in Strickland v. Washington, supra.
157. Jordan asserts that he was denied his right to a mentd hedth examination because Dr.
Maggio's evaluation was deficient. Jordan assrts that it is widdy known in the defense
community that Dr. Maggio's evaluations are cursory at best. Jordan also argue that Dr. Maggio
did not use accepted criteria to diagnose antisocia personality disorder.
158. We find this dam is proceduraly barred for failure to object at trid or raise thisissue
on direct appeal. Brown v. State, 798 So.2d 481, 491 (Miss. 2001); Wiley v. State, 750 So.2d
1193, 1208 (Miss. 1999); Foster v. State, 687 So.2d 1124, 1138 (Miss. 1996).
159. Notwithstanding the procedural bar, this Court has long recognized Dr. Maggio's
qudifications and acceptance as an expert in the fidd of psychiatry. A defendant is not entitled
to a favorable menta hedth evauation, but is instead entitted to a competent psychiatris and
an appropriate examination. Ake v. Oklahoma, 470 U.S. 68, 83, 105 S.Ct. 1087, 84 L.Ed.2d
53 (1985); Jackson v. State, 860 So.2d 653, 669 (Miss. 2003). This clam is without merit.
1. Jury Ingructions
160. Jordan asserts that the heinous, crud and atrocious jury instructions were improper
because the aggravating factors were not defined with any specificity and that this created an
evidentiary shortcut for the jury. He argues that the jury was instructed that if they found that
the killing was committed execution style, then they should find the aggravating circumstance
and use it when determining whether Jordan should live or die. Jordan cites Taylor v. State, 672
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So.2d 1246, 1275-76 (Miss. 1996). In Taylor, the Court found that an ingruction which
informed the jury that the death pendty may be imposed if they found the murder to be
especially heinous, atrocious and cruel was improperly presented to the jury because there was
no evidence before the jury of how the murder was committed. There was evidence that the
vicim was drangled and there was testimony that strangulation is a painful and slow way to die,
but no specific evidence of how this srangulation was especidly heinous, atrocious and crud.
61. The subject of this clam is the court’s ingruction to the jury a the concluson of the
pendty phase of Jordan's trid. Indtruction number one advised the jury as follows with respect
to the especidly heinous, atrocious and crud aggravating circumstance:

Whether Richard Jordan committed a capital offense which was especialy
heinous, arocious and crue and whether the murder was conscienceless and
pitiless. In support of this circumstance, the State claims that Edwina Marter was
murdered in execution dyle and that she was subjected to the extreme mental
torture caused by her abduction from the home wherein she was forced to
abandon her unattended three year old child and removed to a wooded area at
which time she was shot in the back of the head by Jordan.

62. This agumett has dready been litigated and decided against Jordan and isnow
proceduraly barred under the provisons of Miss. Code Ann. § 99-39-21(3). See Jordan v.
State, 786 So.2d at 1002-03.

163. Notwithstanding the procedurd bar, we find there was sufficient evidence to support the
jury indruction.  This Court has found sufficient evidence to support a heinous, crue and
atrocious jury ingtruction in a factualy smilar case. In Woodward v. State, 726 So.2d 524
(Miss. 1997), Woodward objected to a dmilar indruction, arguing that because he shot the

vicim in the back of the head, killing her ingtantly, the murder was not heinous, cruel or

24



arocious.  We disagreed and, looking to the facts of that case, found that the victim was
abducted from her car in broad daylight, forced into the defendant’s truck and driven to a
wooded area where she was forced to her knees and made to perform fellatio on the defendant.
She was then raped, and as she tried to gather her belongings, Woodward shot her in the back
of the head. Woodward then went back and finished out his day cutting and hauling pul pwood.
The Court stated that clearly the abduction and rape of the victim was heinous, atrocious and
crud and the fact that Woodward returned to his job demonstrates that the crime was
conscienceless and pitiless. I d. at 538-39.

164. In the present case, as has been stated above, Jordan abducted Edwina from her home in
broad daylight, forcing her to leave her three-year-old son deeping alone in the house. He
forced her to drive to a wooded area on the pretext that he was going to deliver her to his partner
while he retrieved ransom money from her husband. Upon arriving a the wooded area Edwina,
undoubtedly, redized that there was no “partner” waiting for Jordan. Jordan shot her in the back
of the head and then drove back into town and continued with his plan to extort money from
Charles Marter, where for two days he led Charles to bdieve that his wife was dive and wdl.
165. There was auffident evidence for the jury to find that Edwina's murder was henous,
atrocious, crud, conscienceess and pitilesss  There was no uncondtitutional  burden-shifting in
the jury indructions or evidentiary shortcuts for the jury. Nor were the ingdructions
uncondtitutionaly vegue or overly broad. The ingructions properly limits the jury’s discretion,

advisng them that they may find the aggravating factor only if they find that Jordan “utilized a
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method of killing that inflicted physcal or menta pain upon Edwina Marter before her degth,
that there was mentd torture and aggravation before deeth.” This clam is without merit.
f66. Next, Jordan argues that the jury instructions improperly instructed the jury to disregard
sympathy.  Jordan asserts that the defense counsd was ineffective for failing to object to the
fallowing ingruction:
You gshould condder and wegh any aggravating and mitigating

circumgances, as set forth later in this indruction, but you are cautioned not to

be swayed by mere sentiment, conjecture, sympathy, passon, prgudice, public

opinion or public feding.
This is exactly the jury indruction that has long been approved by this Court as a proper
datement of lav. However, Jordan argues tha there is an intervening case in which this Court
hed that sympathy is a proper consderation for the jury. King v. State, 784 So.2d 884 (Miss.
2001). The facts in King are diginguisheble from Jordan’s case. In King, the trid court
ingructed the jury from the bench to totally disregard sympathy. King, 784 So.2d at 889-90.
This Court has approved the very indruction given to Jordan's jury and has held that the jury
indruction does not inform the jury that they mugt disregard in toto sympathy. This claim has
no merit.
167. Jordan aso argues that the jury should have been given a “catch-al” ingruction as to the
fact that they should consder and weigh dl of the evidence in mitigaion of punisment.  Jordan
has presented this agument before on direct apped and now raises it as an ineffective

assgtance of counsd dam. This clam is therefore procedurdly barred.  Notwithstanding the

procedurd bar, we will once again discuss the merits of this clam.
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168. At trid, Jordan presented testimony from family members tha he was a good father and
son and had a good reputation and had served his country in Vietham. Jordan also presented
testimony that he was a modd prisoner and had been productive while incarcerated. He asserts
that the jury should have been indructed on how to consder the non-gtatutory mitigating factors
tha were presented. He cites Jackson v. State, 684 So.2d 1213, 1238 (Miss. 1996), and
Eddings v. Oklahoma, 455 U.S. 104, 102 S. Ct. 869, Fl L. Ed. 2d 1 (1982), to support his
assrtion.  Both of these cases stand for the propostion that a defendant is entitled to present
amaost unlimited mitigating evidence.
169. This Court has often approved the use of a catch-al indruction as to thejury’s
congderation of mitigating evidence in a sentencing trid.  Wiley v. State, 750 So.2d 1193,
1204 (Miss. 1999) (quoting Jackson v. State, 684 So.2d at 1213, 1238 (Miss. 1996)). In Scott
v. State, 878 S0.2d 933 (Miss. 2004), the Court approved the following instruction.
Congder the fdlowing eements of mitigation in determining whether the

death pendty should not be imposed: Any matter--any other aspect of the

defendant's character or record, any other circumstances of the offense brought

to you during the trid of this cause which you, the jury, deem to be mitigating on

behalf of the defendant.
Id. at 983.
170. Also in Scott v. State, the Court reiterated that when consdering a challenge to ajury
indruction on apped, the jury indructions are not viewed in isolation, but read as a whole to

determine if the jury was properly ingtructed. Id. a 966; Burton ex rel. Bradford v. Barnett,

615 So.2d 580, 583 (Miss. 1993). Similarly, this Court has stated that "[i]n determining whether
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error lies in the granting or refusd of various indructions, the indructions actudly given must
be read as a whole. When so read, if the indructions fairly announce the law of the case and
cregte no injustice, no reversble error will be found." Coleman v. State, 697 So.2d 777, 782
(Miss. 1997) (quoting Collins v. State, 691 So.2d 918 (Miss. 1997)). In other words, if al
indructions taken as a whole farly, but not necessarily perfectly, announce the gpplicable rules
of law, no error results. Scott v. State, 878 So.2d 933 (Miss. 2004) (ating Milano v. State, 790
So.2d 179, 184 (Miss. 2001)). See Austin v. State, 784 So.2d 186, 193 (Miss. 2001). See also
Agnew v. State, 783 So.2d 699, 701 (Miss. 2001).

71. In Jordan’'s sentencing trid, the ingtructions clearly advised the jury it could consider
any other matter brought up during the trid as mitigating evidence. Sentencing ingruction No.
1 advised the jury that “in reaching your decison, you may objectively consider the detailed
circumstances of the offense for which the defendant was convicted, and the character and
record of the defendant himsdf.”  Sentencing ingtruction No. 3 advised the jury that the sworn
tetimony that was read from the witness stand was entitled to the same consideration and
should be judged as to the credibility and weighed just as live testimony is considered.®
Sentencing ingruction No. S-5 explains that the jury mus apply reasoned judgment in light of
the totality of the circumstance.  Sentencing ingtruction No. D-3 ingtructs the jury that each
individua must evaduate the evidence in mitigation and weigh each mitigation circumstance in

the baance.

8This goes spedificdly to the mitigation testimony of Jordaw's parents who were
deceased at the time of the 1998 tridl.
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172.  Even though the jury did not get a standard catch-all instruction like this Court approved
in Scott, taking the indructions as a whole, the jury was ingtructed that it should consider and
weigh dl of the evidence in mitigation of punishment. This dam iswithout merit.

V. Due Processand Other Constitutional Claims
173. Jordan argues that of dl the inmates sentenced to death prior to the change of law
announced in Jackson v. State, 337 So.2d 1242 (Miss. 1976), he is the only one who remains
on death row. All the other ultimately received a life sentence. Jordan adso argues that, like
him, several death row inmates entered into sentencing agreements whereby they agreed not to
seek parole in exchange for the State not seeking the death penalty. He asserts that none of
those other inmates were re-sentenced to desth following this Court’s decisons to void those
agreements.  Jordan adso argues that his exemplary record while in prison and evidence of
changed character entitles him to post-conviction relief.
74. The State points out that Jordan raised this same argument in his most recent direct
appeal and that this Court denied rdief. Jordan v. State, 786 So.2d at 1030. Therefore, this
claim is barred by the doctrine of res judicata under the provisons of Miss. Code Ann. § 99-39-
21(3).
75. Notwithstanding the procedural bar, it is suggested that Jordan’s equa protection
agumet fals He does not rase specific details of his own re-sentencing that demondrate
disrimination.  He is not chalenging a specific law or daute, nor is he asserting that he is a
member of a class to which the death pendty is unfairly imposed. Ingtead, he is arguing that he

is entitted to post-conviction relief because other inmates, once on death row, have been
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resentenced to life in prison. This Court has held that “..a defendant who dleges an equa
protection violaion has the burden of proving "the exisence of purposeful discrimination.”
Scott v. State, 878 So.2d at 993 (citing Whitus v. Georgia, 385 U.S. 545, 550, 87 S.Ct. 643,
646, 17 L.Ed.2d 599 (1967)). Likewise, Jordan must prove the purposeful discrimination "had
a discriminatory effect” on hm and the decison-makers in his case acted with discriminatory
purpose. Wayte v. United States, 470 U.S. 598, 608, 105 S.Ct. 1524, 1531, 84 L.Ed.2d 547
(1985); Scott v. State, 878 So.2d at 993.

76. Jordan offers no evidence specific to his own case that would support an inference that
the decison-makers acted with a discriminatory purpose. He asserts only that because others
have been given life sentences, he should be given a life sentence.  Jordan does not meet the
burden of proving an equa protection violation. Therefore, this claim is without merit.

77. Next, Jordan argues that it was error to dlow the specia prosecutor to prosecute this
case. He argues that the specid prosecutor was not a disinterested prosecutor, rather the
prosecutor had a personal vendetta againgt him. This clam has aready been litigated and is now
proceduraly barred pursuant to § 99-39-21(3). As to the merits of this clam, we noted in
Jordan’'s most recent direct appeal, the Fifth Circuit has ruled that, where special prosecutors
are appointed, didrict atorneys mug “retain control of the prosecution.” Faulder v. Johnson,
81 F.3d 515, 517 (5" Cir. 1996). In this petition as on direct apped, Jordan fails to offer any
proof that the Harrison County Didrict Attorney’s Office did not retain control over the
prosecution of this case.  We have dready found that during most of the pre-trid hearings and
a trid, the Didrict Attorney himsaf or one of his assstants was aways present with the specia
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prosecutor. Jordan v. State, 786 So.2d a 1030. Likewise, Jordan fals to demondrate the
“prosecutorid vindictiveness’ about which he complains.  This claim has no merit.

178.  Jordan argues that after four reversals of his death sentence and the passage of so many
years snce the aime was committed, he has been denied the ability to present a comprehensive
case in mitigation. Specificaly, Jordan points out that his parents are now deceased and he was
denied the important emotional impact of ther testimony in the sentencing trid.  Jordan cites
cases deding with the importance of presenting dl rdevant mitigating evidence and the right
to compel the attendance of favorable witnesses. Taylor v. Illinois 484 U.S. 400, 408, 108 S.
Ct. 646, 98 L. Ed. 2d 798 (1988); Lockett v. Ohio, 438 U.S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d
973 (1978); Jurek v. Texas, 428 U.S. 262, 96 S. Ct. 2950, 49 L. Ed. 2d 929 (1976); Chambers
v. Mississippi, 410 U.S. 284, 302, 93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973); Davisv. State, 512
S0.2d 1291, 1293 (Miss. 1987); Leatherwood v. State, 435 So.2d 645, 650 (Miss. 1983).

79. The State argues tha despite the passage of so much time and the death of Jordan’'s
parents, triad counsd has been able to present dl avalable mitigating evidence. Transcripts of
prior testimony are avalable and have been read in the subsequent proceedings where live
testimony isnot avallable.

180. Jordan has had the bendfit of dl of the mitigating evidence that was available thefirg
time he was convicted and sentenced to death. Although, the form of some of the evidence is
not the same as it was in the origind presentation, it is still available and has been utilized to
the best extent possble by defense counsd.  Likewise, Jordan was convicted and sentenced

to death in his very firg trid in 1976 when, odengbly, dl of his mitigation witnesses were dive
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and wdl. Therefore, we find that Jordan fails to demonstrate any actua prgudice from the
unavailability of his parents' live testimony. This dam has no merit.
81. Next, Jordan asserts that a daement given to Officer Albritton should have been
excluded because it was given after Jordan’'s aragnment proceedings in which he asked that an
atorney be appointed to represent hm.  Jordan cites Michigan v. Jackson, 475 U.S. 625, 106
S.Ct. 1404, 89 L. Ed. 2d 631 (1986), which held that if police initiate interrogation after
defendant’s assertion, at aragnment or dmilar proceedings, of his right to counsd, any waver
of defendant’ sright to counsd for that police-initiated interrogation isinvaid.
182. Jordan has chdlenged the admisshility of this same Statement from the very beginning
of this long series of appeals. Both this Court and the federal courts have found this clam to
be without merit. In this Court’'s most recent opinion, in 2001, we expresdy considered the
Michigan v. Jackson decison and decided that the issue of whether the tape recorded
datement given to Officer Albritton, pod-arraignment and without appointed counsdl present,
was without merit.
Despite his dlegations that his case is not yet fina, Jordan has received

four appdlate reviews of this issue, and we have now twice decided that the issue

is procedurdly barred. Most importantly, the issue is harmless error at best. Our

iniid decison on this issue showed the admisson of that Satement to Officer

Allbritton was harmless since it was merdly cumulative of the properly obtained

satement that Jordan gave to FBI Agent Watts. Jordan, 365 So.2d at 1203.
Jordan v. State, 786 So.2d at 1020.

183. Ladly, Jordan amply says that in light of the cumulative effect of the errors, heis

entitled to post-conviction relief.
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184. Where there are no individual errors, there can be no cumulative error. Foster v. State,
639 So0.2d 1263, 1303 (Miss. 1994). This Court has previoudy recognized that "[w]here there
IS no reversble error in any part, .... there is no reversble error to the whole" Doss v. State,
709 So.2d 369, 401 (Miss. 1996) (quoting McFee v. State, 511 So.2d 130, 136 (Miss. 1987).
This Court has further noted, "A crimind defendant is not entitted to a perfect tria, only a fair
tria." McGilberry v. State, 741 So.2d 894, 924 (Miss. 1999), citing Sand v. State, 467 So.2d
907, 911 (Miss. 1985). The record indicates that Jordan received a far trid. This issue is
without merit.

CONCLUSION
185. We deny Jordan’s application for leave to file a petition for post-conviction rdief inthe
trid court.
186. LEAVE TO SEEK POST-CONVICTION RELIEF, DENIED.

SMITH, CJ., COBB, P.J., EASLEY, CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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